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Preface

The present book is divided into four parts according to the structure of
the Annual Conference of the International Association of Legislation-
IAL, which took place in Rome on 25th October, 2019. The Conference
was organised by the IAL together with LUMSA (with the support of the
Erasmus + Programme of the EU, JM Chair on EU Approach to Better
Regulation), LUISS Guido Carli and Roma Tre Universities, as well as by
the Institute Luigi Sturzo of Rome. It was hosted by the Italian Senate of
the Republic and enjoyed the patronage of the Italian Senate itself and that
of the European Parliament.

The topic of the Conference “The Crisis of Confidence in Legislation”
was articulated in a series of panel discussions, which now constitute the
sections of the book: Confidence in Legislation as a Regulatory (and Ad-
ministrative) Problem; Improving Confidence in Legislation Via Better
Regulation Tools; Responsibility of Parliaments in Improving Confidence
in Legislation; and Confidence in Legislation and Enforcement.

This structure proved to be very useful for a fruitful conference, and has
been confirmed by the book, whose four parts constitute developed and
more extensive elaborations by authors who have greatly benefited from
their dialogues at the Conference.

The Introductory chapter provides an overview about meanings and
definitions, by critically analysing confidence not only as related to trust,
but as a possible consequence of controls. The current crisis of confidence
is even more severe than at the time of the Conference: during these
months, the Covid-19 pandemic has completely rewritten the geography
of trust towards institutions at different levels of Government (countries,
Europe, international), and affects both trust in institutions as well as le-
gislative effectiveness; this requires a deep understanding of reasons and
responsibilities related to the crisis in order to prepare the ground for
restoring confidence in policies (De Benedetto).
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The first group of chapters, in the section devoted to “Confidence in
Legislation as a Regulatory (and Administrative) Problem”, analyses three
general aspects.

The starting point is that distrust in legislation is not just a current phe-
nomenon: in the period between the two World Wars, scholars and aca-
demics developed a strong criticism of parliamentarism and legislation.
Among other severe consequences, such criticism influenced the institu-
tional design of contemporary European constitutional democracies, as the
birthing process of Constitutional Courts. The chapter retraces the early
academic debate with regard to historical events and to human and social
sciences and literature concerning Germany, France, Italy, Spain and Por-
tugal: legal scholars in this context have been considered as being strongly
connected to their colleagues in philosophy, sociology, psychology, and
economics (Esteve Pardo).

Moreover, a further chapter indicates an urgent need to improve the
scope and instruments of good governance, with special reference to better
legislation tools, to the effective implementation of laws by administration
and to the enforcement of laws by administration and courts. Regarding
the current crisis of confidence, it is opportune to dedramatize. In fact,
more than emotional distance between citizens and republic and democra-
cy, current times are characterized by disappointment about — and a lack of
trust in — the political actors. Such confidence in these actors urgently
needs to be re-established (Karpen).

In the last chapter legislation is considered as a tool for trust and confi-
dence in the European Union, by advocating that the EU, as any modern
regulator, can participate in the political dialogue. A European legislator
should directly address its citizens through its legislation, in this way com-
bating the populist rhetoric and making its incredibly relevant regulatory
rationale all the more appealing. The chapter indicates a possible roadmap
to increase loyalty and trust in European legislation, which should follow
a step by step process: in this process, the first step should be to identify
the users of EU legislation, the second step to set the pitch of EU legis-
lative texts and the third step to defining a better structure for EU legisla-
tion (Xanthaki).

The second part of the book is devoted to “Improving Confidence in
Legislation Via Better Regulation Tools”. The main point is that better
regulation tools can potentially contribute to facing the crisis of confi-
dence during the whole life-cycle of rules. On the one hand, they create an
inclusive process of law-making based on the involvement of representa-
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tive institutions at national and European level. On the other hand, they
also allow a constant interaction with citizens and stakeholders. However,
in order for better regulation to play this role, some conditions need to be
fulfilled. These conditions will be analysed in the chapters of this second
section.

The first chapter claims that impact assessment and judicial review in-
crease trustworthiness, provided that these arenas interact (Radaelli and
Taffoni). Impact assessment is an arena with the potential to enhance trust
within legislation, by opening the decision-making process to evidences
and to consultation, as well as by allowing control over the entire process.
After a rule has come into force, it is judicial review that enhances trans-
parency and allows control over the impact assessment performed, as well
as over regulation. The lack of convergence among judicial reviews across
countries (with regard to deference and remedies) is detrimental to trust
and should be addressed by better regulation agendas, both at European
and national level.

The second chapter acknowledges that consultation could activate a vir-
tuous circle of better rules, acceptance, and public trust (Rangone). How-
ever, mere consultation-based rule-making and law-making is not enough,
and effective consultation is needed in order to activate this virtuous cir-
cle. To this end, a starting point could be a non-formalistic approach to
some widely recognised minimum requirements. Moreover, these should
be enriched so as to integrate some further methods deriving from differ-
ent disciplines, from legal drafting to cognitive sciences. Consultation
should also be drawn up so as to secure compliance. Furthermore, it is
necessary to balance the objective of increasing participation while at the
same time collecting valuable contributions, only without ossifying the de-
cision-making process.

The third chapter claims that parliaments may be essential players in
fulfilling the role of better regulation tools by overcoming the crisis of
confidence in legislation (Griglio). In order for parliaments to be empiri-
cally engaged, the most effective perspective is to be involved in the over-
sight of governments and independent bodies, mainly in their use of better
regulation tools, e.g. impact assessment. This implicit prerogative exer-
cised through non-binding powers might hold the latter accountable for
any decision taken in initiating, scrutinizing or following- up legislation
and thus can be decisive in enhancing the quality of legislation.
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The fourth chapter underlines that transparency is a necessary condition
for trusting the quality of EU regulation (Basyte Ferrari, Rosenbaum, Lis-
torti and Ostlaendr). Despite better regulation tools increasing the effi-
ciency and effectiveness of legislation, it is actually transparency which
enables citizens to be informed and take part in EU decision-making, thus
allowing better regulation to be effective. The relationship between trans-
parency about the evidence used in decision-making and trust in the rules
which have entered into force is particularly relevant in this current crisis,
when many of the latter are (or are supposed to be) based on scientific evi-
dence which should be shared with citizens in order to feed public trust.

In the third part, “Responsibility of Parliaments in Improving Confi-
dence in Legislation”, several topics are addressed, all regarding the evo-
lution of the role of Parliaments.

The first contribution moves from criticizing the traditional assump-
tions, according to which Parliaments are supposed to be the primary insti-
tutional transmission and transformation channel of the demands deriving
from a pluralistic and complex society, and they carry the principal re-
sponsibility for the legislation approved. It shows this by looking at the
expanded “normative role” exercised by the Italian Government: legisla-
tion has become more and more precarious and unstable, and more depen-
dent on emotions and political slogans than on empirical analyses, so mak-
ing the institutional system very vulnerable to populist movements and
trends (Lupo).

The second contribution addresses the fundamental question on how
parliaments can help improve citizens' confidence in legislation, answer-
ing that one of the most promising approaches to combat the crisis of con-
fidence in parliamentary legislation seems to be connected with the intro-
duction of effective participatory channels between parliaments and citi-
zens. From this point of view the challenge to be met by legislative assem-
blies consists in deploying a real capacity to engage the people in parlia-
mentary work, aspiring, in perspective, to build a capital of civic trust
based on the democratic governance of complexity (Rizzoni).

The third contribution examines a more specific, although crucial issue,
wondering whether and how the notion of legitimate expectations is relat-
ed to the concept of trust in Parliament. In so doing, it finds some mis-
match between the notion of trust and the legal notion of legitimate expec-
tations, also consisting in leaving unpunished the fact that causes legal un-
certainty, namely the enactment of unreliable legislation. Furthermore, the
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analysis of the case law reveals that legal certainty is a responsibility that
is shared by all government bodies (Popelier).

The fourth and last contribution deals with the role of Parliaments in the
European Union, examining initiatives taken towards improving the par-
ticipatory and representative democracy of the EU. The European Parlia-
ment, together with the other EU institutions, responded to the ‘functional’
concerns by developing a body of rules, procedures and practices that re-
late to the way powers are exercised in the EU (‘European Governance’),
with particular emphasis on the ‘Better Regulation’ system. national par-
liaments also have a common role to play in shortening the distance be-
tween ‘Brussels’ and European citizens through better communication and
a greater involvement of civil society (Guggeis).

In the last part of the book (“Confidence in Legislation and Enforce-
ment”) two different perspectives are expressed, both regarding the under-
estimated relevance of enforcement for trust.

On one side, trust is considered vulnerable, and for durable trust people
need recognition. If trust and recognition are the cognitive pillars of mass
cooperation, the contribution looks into the ways modern legislatures use
trust in particular to compose artificial worlds and communities to grease
the wheels of mass cooperation. The chapter analyses law as a fiduciary
institution and a form of artificial trust which has become ever more rele-
vant considering the increasing scale of human co-operation. The chapter
concludes that we need to know more about how legislation does or does
not build trust by considering this aspect as the X-factor of all law (Voer-
mans).

On the other side, the lack of confidence is not necessarily directed at
“legislation” but it appears to have affected the “delivery” side of regu-
lation, i.e. the institutions which are tasked with implementing it, and at
some of the elements which may have driven this growing distrust. For
this reason, the design and delivery of regulation to offer better results is
considered relevant, both in terms of “objective” results and in terms of
public trust. The chapter argues the importance of regulatory delivery for
modern regulations, while also remembering the influence of regulatory
“incomprehensibility”, impossibility of “optimal” rules and the need for
discretion and advocating for effective regulatory delivery (Blanc).

The concluding chapter (Coglianese) argues that in countries where
economic and social conditions have already weakened public trust (e.g.
the US, Brazil and the UK), populism challenges governmental legitimacy
and efficacy by falsely blaming law and regulation as being the cause of
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the crisis. Such an approach turns law and regulation into a scapegoat and
fuels public distrust. There are no shortcuts to tackle this problem, espe-
cially because “when scapegoating law, facts do not matter”. It is therefore
important, on one the hand, to recognize legal scapegoating and, on the
other hand, to work daily so as to achieve regulatory excellence, based on
legislative and regulatory quality outcomes. The integrity of public offi-
cials, as well as openness and fairness in the enforcement proceedings are
also essential.

Maria De Benedetto

Nicola Lupo
Nicoletta Rangone
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